
290 

37 CFR Ch. I (7–1–09 Edition) § 2.129 

§ 2.129 Oral argument; reconsider-
ation. 

(a) If a party desires to have an oral 
argument at final hearing, the party 
shall request such argument by a sepa-
rate notice filed not later than ten 
days after the due date for the filing of 
the last reply brief in the proceeding. 
Oral arguments will be heard by at 
least three Administrative Trademark 
Judges of the Trademark Trial and Ap-
peal Board at the time specified in the 
notice of hearing. If any party appears 
at the specified time, that party will be 
heard. If the Board is prevented from 
hearing the case at the specified time, 
a new hearing date will be set. Unless 
otherwise permitted, oral arguments in 
an inter partes case will be limited to 
thirty minutes for each party. A party 
in the position of plaintiff may reserve 
part of the time allowed for oral argu-
ment to present a rebuttal argument. 

(b) The date or time of a hearing may 
be reset, so far as is convenient and 
proper, to meet the wishes of the par-
ties and their attorneys or other au-
thorized representatives. 

(c) Any request for rehearing or re-
consideration or modification of a deci-
sion issued after final hearing must be 
filed within one month from the date of 
the decision. A brief in response must 
be filed within fifteen days from the 
date of service of the request. The 
times specified may be extended by 
order of the Trademark Trial and Ap-
peal Board on motion for good cause. 

(d) When a party to an inter partes 
proceeding before the Trademark Trial 
and Appeal Board cannot prevail with-
out establishing constructive use pur-
suant to section 7(c) of the Act in an 
application under section 1(b) of the 
Act, the Trademark Trial and Appeal 
Board will enter a judgment in favor of 
that party, subject to the party’s es-
tablishment of constructive use. The 
time for filing an appeal or for com-
mencing a civil action under section 21 
of the Act shall run from the date of 
the entry of the judgment. 

[48 FR 23141, May 23, 1983, as amended at 54 
FR 29554, July 13, 1989; 54 FR 34900, Aug. 22, 
1989; 54 FR 37597, Sept. 11, 1989; 72 FR 42263, 
Aug. 1, 2007] 

§ 2.130 New matter suggested by the 
trademark examining attorney. 

If, while an inter partes proceeding in-
volving an application under section 1 
or 44 of the Act is pending, facts appear 
which, in the opinion of the trademark 
examining attorney, render the mark 
in the application unregistrable, the 
facts should be called to the attention 
of the Trademark Trial and Appeal 
Board. The Board may suspend the pro-
ceeding and refer the application to the 
trademark examining attorney for an 
ex parte determination of the question 
of registrability. A copy of the trade-
mark examining attorney’s final action 
will be furnished to the parties to the 
inter partes proceeding following the 
final determination of registrability by 
the trademark examining attorney or 
the Board on appeal. The Board will 
consider the application for such fur-
ther inter partes action as may be ap-
propriate. 

[68 FR 55768, Sept. 26, 2003] 

§ 2.131 Remand after decision in inter 
partes proceeding. 

If, during an inter partes proceeding 
involving an application under section 
1 or 44 of the Act, facts are disclosed 
which appear to render the mark 
unregistrable, but such matter has not 
been tried under the pleadings as filed 
by the parties or as they might be 
deemed to be amended under Rule 15(b) 
of the Federal Rules of Civil Procedure 
to conform to the evidence, the Trade-
mark Trial and Appeal Board, in lieu of 
determining the matter in the decision 
on the proceeding, may remand the ap-
plication to the trademark examining 
attorney for reexamination in the 
event the applicant ultimately prevails 
in the inter partes proceeding. Upon re-
mand, the trademark examining attor-
ney shall reexamine the application in 
light of the reference by the Board. If, 
upon reexamination, the trademark ex-
amining attorney finally refuses reg-
istration to the applicant, an appeal 
may be taken as provided by §§ 2.141 
and 2.142. 

[68 FR 55768, Sept. 26, 2003] 
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